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PART B 82
Sl .
Amendment of Section 17
AMENDMENT) ACT, 2005 : o ,
INDUSTRIAL Www&ﬂ%ﬂw w of 2005) ) 4.. Section 17 of the principal Act is deleted and replaced with the following-

Arbitration

“17. (1) In hearing and determining any matter referred to arbitration whether by the President
of the Court in terms of section 8(8) or of any other provisions of this Act, an arbitrator shall have
all the remedial powers of the Court referred to in sectionl6.

I ASSENT b (2) An arbifration award made under this Act shall be enforceable as if it was an order of the Court.

(3) Subject to any rules promulgated in terms of section 64, the arbitrator shall conduct the
arbitration in.a manner that the arbitrator considers appropriate in order to determine the dispute
fairly and quickly.

MSWATI 1If
King of Swaziland

16 Macrh, 2005 (4) In any arbitration proceedings a party to a dispute may appear in person or be represented

by a legal practitioner or person(s) authorized by the party.

Gv Unless a referral to arbitration provides otherwise, the arbitrator shall issue an award with
concise reasons signed by the arbitrator within thirty (30) days after the conclusion of the arbitration
proceedings.

AN ACT
Entitled

t t d, and i orate into the Industrial Relations Act, 2000 certain international i .
labo wwh.wnﬁmnwmann » and ncorporate 1 (6) An arbitrator who has made an award may vary or rescind the award if -
(a) it was erroneously sought or erroneously made in the absence of any party affected by

ENACTED by the King and Parliament of Swaziland.
the award;

itati d C t . . . . . -
Citation and Commencemen (b) it is ambiguous or contains an obvious error or omission, but only to the extent of that
1. This Act may be cited as the Industrial Relations A?dmum.:o:o Act, 2005 and shall be read as ambiguity, error, or omission; or
one with the Industrial Relations Act, 2000 (hereinafter in this Act called the “principal >oﬁd and L . ) o
shall come into force on the date of publication. (c) _ﬁémm made as a result of a mistake- common to the parties to the proceedings’.

Amendment of Section 2 Amendment of Section 19

2. Section 2 of the principal Act is amended by- 5. Section 19 of the principal >mn is amended by-

(@) replacing the definition of collective agreement with the following- (a) deleting and replacing subsection (1) with a new subsection as follows -

« I ent in writing concluded by a Joint Négoti “(1) There shall be a right of appeal against a decision of the Industrial Court, or of an
OO%MH_MO_M _Mw Mwwm% M“MM_SM_W M:mmﬂwmw mmm%““v_&ﬁm or an_o_Ra ’sas; o< vt SOt arbitrator appointed by the President of the Industrial Court under section 8 (8) on 2 question

and a trade union or staff association ofi the other in fespeck of any matter.of mutualiinterest of law to the Industrial Court of Appeal”; and

AE maaEm anew subsection (6) as follows-

av Any wEunm_ from a decision or order of the Court made in terms of subsection (1) shall
e heard by the Industrial Court of Appeal”.

iendnient of section 25

“(8) notwithstanding the provisionsofSection'85 );:the President of th Section 25 of the w::&m&.\wa is amended-
d to it H::m o?:_m or thy w>o bed o o oL .
a:moﬁ ﬁrwﬂ any diapute no».mn.n ol (a) in subsection (1) by deleting the phrase “only have a casting vote if that Chairperson is

“and adding after the word “shall” at the opening of section 25 (1) (8) “ be “; and
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(b) in subsection (2) by deleting the phrase “provided that in the case of the Government
representatives, each one of them shall carry 2 votes.” and replacing the same with the
words or the phrase “ provided that in the case of a tie the matter shall be referred back
for reconsideration”.

S3

Amendment of Section 41
7. Section 41 (1) is amended by adding a new paragraph (d) after paragraph (c) as follows:

“(d) the employer affected by the amalgamation and the newly constituted organization shall be
bound by any obligaticns in terms of the recognition agreement or collective agreement, if any,
negotiated or entered into by and between such employer and the recognized organization which
has amalgamated, as if such recognition or collective agreement had been negotiated or entered
into by the employer and the newly constituted organization”:

Provided that nothing in this Act or any other law shall prevent the employer and newly
constituted organization from negotiating and agreeing to any changes and or amendments to any
already existing agreement.

Amendment of Section 42

.8. " Section 4215 amended by -

(a) deleting and replacing subsections (3) to (9) with the following-

:Gvq.:mmBEowm_.mrw:Sv_v;oEmo_.mmENwzgw:aEmOoEEmmmwoibéamnmS:E:E
days of the receipt of the application stating that - .

(a) it recognizes the trade union or staff association; or

(b) it refuses to grant recognition and the reasons for such refusal.

Q@HﬁrmaBEowm;m:mBan_u_%::am_,m:@mnomgavo_,m:n?mnm::moomaﬁEmgam:aoa
or staff association, the organization may refer the dispute to the Commission. -

(5) The employer shall recognize a trade union or staff association that has been issued with a
certificate under Section 27 if -

(a) fifty per cent of the employees in respect of which the trade union or staff association
seeks recognition are fully paid up members of the organization;

(6) by adding the new section-6

“for purposes of determining whether a trade union or staff association represents fift percent of
the employees in respect of which it. seeks recognition, a stop-order form duly signed by the
employee shall be sufficient proof that the employee is a full member of the union, and in the case of
any disagreement a head count shall be conducted” :

(7) Ifan employer fails or refuses to recognize a trade union or staff association the Commission
shall appoint a commissioner to attempt to resolve the dispute through conciliation.

(8) The appointed commissioner shall attempt to resolve the dispute through conciliation within
21 days of the earlier of the following dates-

S4
- (@) the date on which the employer replied in terms of subsection (3); or
(b) the date on which the 21 day period contemplated in subsection (3) expires.

(9) Ifthe commissioner fails to resolve the dispute within the peri i ecti
-om ! the period contemplated
(8), the Commission shall appoint a commissioner to determine the dispute ::%:m: mﬂﬂwﬂ“gcz

(10) The commissioner appointed in terms of subsection (8) may make any appropriate order.

:>=n_.=_ . .. . .
noocﬁm_._ mvmoz ne ﬁcv&n n.:mv\ Em_nn..u: mﬁﬁ:nu:onaEn?mﬁﬂ»_ﬁo—imo:rn withdrawal of

(a) the organisation’s representativeness falls below the representativeness contemplated in
subsection (5)(a) for a continuous period of more than three months: or

+(b) the organization has materially breached its obli

S gation under arecognition a
an award of recognition under subsection (9). s sgreementer

¥, .R.@an.p: “vmu_.nw.ﬂ.m.g.nosa-:n_.amm in sub-section 10 and mrm.:”

@) make any appropriate order, including an order containing the terms of a withdrawal or
* * recognition; and R

(b) decide on the validity and duration of any collective a,
vali greement between th
- -.and the organization affected by the withdrawal of recognition. n the employer

(13) If less than fifty per cent of:the employees in respect of which th i

3). P ¢ r € Trade Unio: Staf
Association, mmn_mm recognition are fully paid up members of the organization concerned quoomai:Mm
m:u:. be at the n:m.oﬁ._os of the employer and the employer shall, within thirty @om days of the
receipt of the application, reply in writing to the organization.

Amendment to Section 43 ,

9. Section 43 (1) is amended ,3.\ mm_mmum the phrase “and such authorisati
annually’ from the date first granted satton shall be renewable

Amendment to Section 44
10. Section 44 of the principal Act is amended by deleting subsection ).
,\_EnaS:E: fo Section 52 A

11. Section 52 of the principal Act'is amended by deleting and replacin; i
(3) with e allowin g P g paragraph (h) of subsection

“(h) the election, and the number, of employee representatives on the Works Council”.
. Amendment to Section 55 .

12. Section 55 of the principal Act is amended _uw deleting and replacing ‘th ¢ in’ i
subsection Cv. (b) with the words “provide for”. plecing the word ‘contain’ in
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Ooa.nnm&on refers a &wnﬁn,_uwo_.a to the parti

: the parties under subsection (3 i

:. ly be Mﬂwmmﬂ Mm M.wuonn.a on the date that either of the parties reports :M.w Mwu%a o
Sexists mﬁ! ed that the wo.n..mn_mm_o: is satisfied that the party referring the dispute h _mmﬂm T
(@) deleting and replacing subsection (1) (d) with the following- s e easonable steps fo comply with such suitable procedures as may exist. pute s tken ol

Amendment of Section 64

13. Section 64 of the principal Act is amended by - i

mmission rejects a report under subsection (3) ©, the party not satisfied s;.i tl
he

RIS

“ i ishi i d statistics al its ac 2 e
(d) annually compile and publish information and stati bout its activi ‘ommission may appeal to the Court.

that information with the Commissioner of Labour”; and
(b) adding anew paragraph (g) in subsection (2) as follows-

*(g) make rules regulating the practice and procedure of the Commission™.
: mnn?m the words “on the prescribed form” .
first line ; and 'm” between the words “in” and “writing” in

Amendment to Section 76

14, Section 76 of the principal Act is deleted and replaced with a new section 76 asfollo: : @,. addi ' . :
t 45:10 : : dding a new subsection (3 i ;
) = - g (3) and subsection (4)after subsection (2) as follows-

M._o_u%m isa on.uEEmmE m_wa under the Employment Act and reported b
ythe, ommission shall assist the employee in the completion of the re ¢ m“
a.copy of the report to the other party or parties to the dispute” portan

“76 (1) a dispute may only be reported to the Commission by

(2) an mBEou\nw

(b) an employee;

(c) an applicant for employment in respect of a dispute concerning unfair. discri
under the Employment Act; e

(d) an organization which has been recognized in accordance with Section

principal Act is deleted.

(¢) amember of a works council

(f) amember ofajoint negotiating council;

(g) any other organization concerned in the dispute and active in the Emmm,n.mw_ i
organization has been recognized in terms of Section. 42.

ectio c~ om_wa principal Act is amended by -
5 ; . .
3 deleting and Hnw_.wowhm subsection (1) with a new subsection as follows-

2) A dispute may not be reported to the Commission if more than omemm:;C 8)3
clapsed since the issue giving rise to the dispute arose. 3

(3) The Commission shall acknowledge receipt of the report and may-

adispute being reported in terms of Section 76, the Commission shall

(a) request further particulars of any of the matters referred to under Sectior 1do : .
: commissioner Within (4) days who shall attempt to resolve the dispute through

(b) in so far as suitable procedures for settling disputes exist between the pi :
been followed, refer the dispute back to the parties for those procedures tob Eah(] fetii .
. : : : 3 : Ealg and H..mm_mo.ém the full stop (.) at the end of paragraph (c) with (; or); and

(c) reject the report ifit is frivolous, vexatious or time wasting.
(4) 1f the Commission requests further particulars under subsection (3) (8).z, w: . B ( : .mmﬁ of the Court di ‘
: - o - irects that the dispute be determined by arbitrati
2 y arbitration under

(a) the dispute shall be treated as reported only on the date on which the; cmwﬁo&_
) supplied; : ’

(b) the particulars shall be read as one with the matters reported under Sectio

e
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- Amendment of Section 82

(a) deleting subsection (1) and Bssa_unn.am the subsections; o . o
21. Section 82 of the principal Act is deleted and replaced with the following-

(b) deleting and replacing subsection (2) with a new subsection as follows-

hall conciliate within twenty- one (21)

“82 (1) For the purposes of subscctions (2) and (4), ‘dispute’ includes a dispute -
d that the parties may agree to extend :

“(1) A commissioner appointed in terms of m@mzo: 80 Qu. §|
days of the date of appointment of a Commissioner provide:
that period”;
A& inserting the words “in the prescribed form” between the words "certificate’ and “stating”
in section 81 (6) (a) ;

(2) that exists or a dispute that the Commissioner of Labour believes may arise between-

(i) employees and their employers;
Vo (i) trade unions and employers or their organizations;

(d) adding a new subsection as follows- i) rade unons themseles; and
dispute is not resolved, the commissioner

iction over the dispute until it is settled; (i) employer organizations themselves.
ictio ; ;

*(6) Notwithstanding the issue of a certificate Ew.” 90
appointed in terms of Section 80 (1) retains jurisdi
icati isti ditions of
i lication to any employee of existing terms and conditior 3
e Aoai of oy mvvmmwﬁv:nmgou\8 any employee in respect of his dismissal,

Joyment or the denial of any rig 0 a ) C !
MHW_MWRE, reinstatement or re-engagement, the commissioner appointed under mgaon. 80.(1) may -

~ (2) The Commissioner of ﬁmcoE.. may intervene at anytime before a dispute is reported under
Section 76. if the Commissioner is satisfied that the dispute may have serious implications for
_‘employers, employees-or the. economy if not resolved quickly.

-1 ¢ (3) Mthe-Coriimissioner of Labout infetvenes in ferms of this section, the Commissioner-

@. E.mo." the awonww the party that reported the dispute fails to attend conciliation meeting; and - R
© oS (@) sh

il advise the parties in .4.<._.E:m of the intention to intervene; and

(b) refer the matter to arbitration and the arbitrator may grant default judgment against any -

other party that fails to attend a conciliation meeting. (by may-
. . ) . ire the party in attendance to . L o . .
fing defaultjudgement the arbirator s eV i (i) iritervene personally and attempt to resolve or prevent the dispute through
O B e one ot laint or defense and the relief he seeks. m . Y conciliation or .

adduce evidence in support of his comp! |
(if) ‘appoint, after consultation with the Commission, a commissioner to attemptto

(d) a default judgement entered by an arbitrator shall have the same status in law as that of
" resolve or prevent the dispute through conciliation;

an arbitrator award.

(8) If the dispute concerns matters other m...m._s .EOmm _.a».w:na nMo ~M0”WMMMMMM_M Mwﬁﬂwmuﬁm MMMM. ' (iii) appoint, mman consultation with @m parties, a representative m‘oq_.nm.nr party to
parties to the dispute fails to u:osnm_ 5» noﬁw_._%amm_ ﬁnmmm_wammgwm assist in the'settlement or prevention of the dispute through conciliation; or
i at the request of the pa at 1s - ;
Section 80 (1) may, 4 P % (iv)" appoint, after consultation with the Commission, a commissioner or, after
f consultation with the President of the Industrial Court, a judge of the Court, to
conduct a fact finding exercise and make recommendations for the resolution or
prevention of the dispute or future disputes.

(a) issue a certificate in terms of subsection (5) (a); or

(b) extend the period contemplated in subsection (1) for up to 21 days.

een made under subsection (7) may, @EE fourteen
f such decision, apply to the Executive Director of

to have the decision rescinded.

(9) Any party against whom a decision has b - (4) The O.onuimmmo:m._, of Labour and any person appointed under subsection (3) shall have the
(14) from the date on which he had knowledge o Jpowers referréd to in Section 64 (5). "

the Commission in the prescribed form and manner

e T

GV. Ifa party reports a dispute under Section 76 after the Commissioner of Labour has intervened
but ‘before that:intervention has been completed, the Commission, after consultation with the
Commissioner of Labour, may direct the Commissioner, or the persons appointed under subsection

(10) The Executive Director of the Commission may rescind a decision made in terms of Section
(3) (b), to conciliate the dispute as if they were commissioners appointed under Section 80 (1).

(7) only on good cause.

B

t of Section 81 (4) - ’ BT PRI :
Amendment of Se ) . ) ) (6) Ifthe Commission directs the Commissioner of Labour or a person appointed under subsection
20. Section 81(4) is amended by adding the letter(s) at the end of the following words: (3) (b) to conciliate the dispute, the provisions of sections 80 and 81 apply with changes required by
- : ! context. i

i i loyee”
«co-employee, member, office bearer, official, Director, emp " | :
. | | i (7) Ifaparty reports a dispute under Section 76 after the Commissioner of Labour has intervened

and that intervention has been completed, the Commission may deem the dispute to have been




L

O

Y

conciliated for the purposes of Sections 80 and 81 and issue, serve and file the certificate in terms of

Section 81.

Amendment of Section 83

22. Section 83 of the principal Act is deleted.
Amendment of Section 84

23. Section 84 of the principal Act is amended by deleting and replacing subsection (1) with the
following-

(1) If a dispute has been determined or resolved, either before or after conciliation, the parties
shall, with the assistant of the Commissioner-

(a) prepare a memorandum of agreement setting the terms upon which the agreement was
reached; and

(b) lodge the memorandum with-

(i) the Commission and the Commission shall lodge it with the Court.

- Amendment of rm.nn:.g 85

24, Section 85 of the principal Act is amended by -
(a) deletion and replacing subsection (1).with the following-

“(1) For the purposes of this section, an unresolved dispute means a dispute in respect of which
a certificate has been issued under Section 81 (5)”.

(b) deleting and replacing subsection (2) with the following-

*(2) If an unresolved dispute concerns the application to any employee of existing terms and
‘conditions of employment or the denial of any right applicable to any employee in respect
of his dismissal, employment, reinstatement, or re-engagement, either part to such a dispute may
refer the dispute to the court for determination or, if the parties agree, to refer the dispute to
arbitration”;

(a) the President of the Industrial Court shall have the power upon receipt of an application,
to decide whether such application should be heard by the Court or an Arbitrator
muvom.sga by the Commission; . '

provided that the Minister may-by notice published in the Government Gazette revoke
and or nullify this power.

(c) deleting and replacing subsection (3) with the following-

(3) If an unresolved dispute concerns a matter other than one referred to in subsection (2), the
parties may agree to refer the dispute to arbitration”; ’

- (d) deleting subsections (4)to (11); and

ristas

S10
(¢) "adding anew m:_u.mnnncn as follows-
waﬁv". If the matter is _.mmm:.mm to arbitration -
. | @ .

EM arbitrator shall' determine the dispute within 30 days of the end of the hearing;
an ’ e

(b) the arbitrator’s determination is final.

Amendment of Section 86

mom_._owwm.g 86 of the principal Act is amended by deleting and replacing subsection (1) with the

(1) Subject to the Uno,.;mmosm of this Act, any party to a disput i i
of 2 lockonsor 8 ste y party ispute may take a lawful action by way

(a) :8 dispute has been nm:mmma as an unresolved dispute under Section 81 (5);

?V the mﬂvwﬁ own.nn._dm. wB@ﬂm.ﬁ. oﬁ.ﬁ than one referred fo in Section 85 2);
) Anv ?m.n_”mm._,u:,.ﬂo has :,.2 ,cma.: ..a.mmmﬂ:,om. 8 mm.cE.»:.o: under Section 85 (3);

.. (d)the ﬁwmmmm to ?.m a_mvﬁm are not en mmmmm :., ,w: essential service; and .

Amv. the provisions n..vm this section have been complied with.

;EE.&EQ..;\. .wmw:..m: 88 : .

26. mnnmou.mm (4) of the principal >2 is mmﬁ.:n& b mm_mm: and replaci ‘ i
{4y with the reference ‘subsestion (3)' - 2 w g replacing the reference ‘subsection

Amendment of Section 90

27. Section 90 of the principal Act is amended by additig the words * itrator”
e sentonen of subschan i y nig the words “or an arbitrator” at the end of

Amendment to Section 96

28.  Section 96 of the principal Act is amended by deleting paragraph (a) i i
deleting the word * Mediation in subsection (4)”. Y & paragraph &) in subscetion () and

Amendment .e\ Section 99

29. Section uo «of the principal Act is E:m:amn by inserting a new section between Sections 99 and

100 as mw:oi.m-.
“Rights e\ a...ia Maz.e.zm and &LGN&&E. organizations”
C99A m<m.m< organization has the m mE..
(a) subject to the _B,mimmo:m of Part IV

‘(i) to-determine its own constitution and rules; and
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(ii) to hold elections for its office bearers, officials and representatives;
~(b) to plan Ea bnmmE.No its administration and lawful activities;

(c) to ﬁmn_o_vma in forming a federation ow trade unions or a federation of employers’
o_.mmEanoum

(d) to g.o_.z a federation of trade unions or a federation of employers’ organizations, subject
to its constitution, and to participate in its lawful activities;

(e) toaffiliate with, and participate in the affairs of, any international workers’ organization
or international employers’ organization or the International Labour Organisation.

Amendment of Section 100

30. Section 100 of the principal Act is amended by -

(2) moannm and replacing the word “prices” in the heading with the word “practices”;

AS Smn:._:m _rm <<oam=m=a:,wmoE:o:..w:mmo::o22.%:voaosmno_nams:v_ovémi:
the o_uaE:m vnosm_osm of mc_umoaaon A:u :

A& mm&:m anew vw_.mmavs in mc_.._moo:ou CV as mo:oém.

“® umm.mﬁ in Ea omSE_m:EmE ofa mew union or interfere in its administration”.

Amendment of Se an:e: 109
31. Section _co of :ﬁ v::n.v& >on is E.:m:mmm by-

(@ mo_nnsm the term .Ooao: Era_.n it mEumma in 50 section and replacing it with the phrase
“codes mna guidelines’;

(b) gn_mznm Ea replacing the vu_.niww:nﬂ phrase “(hereinafter called the Code)” with
Q.m_.m_:mnm_‘ called the. Ooamm or the Guidelines, as the case may be)”;

(c) deleting and replacing the term ‘may’ in subsection (3) with the term shall’; and
(d) deletion of the phrase “amend the Code™; in subsection (4) and its substitution with the
phrase add to or amend the “ Codes and Guidelines”.

e

The Government Printer, Mbabane




